THE ATTORNEY GENERAL
OF TEXAS

AvusTIN, TEXAS

Romorabls Roland Foyd Opinicon Yoy O=£089
County Attorney Re1 (1) Valiafty of Order of eome
NeKinney, Texas missionera® ecurt levying annual

oscupation tax u all os -
tions parmitted to be texed
Artiels TO4Y, V, 4, C, S,, for the
year 1932 and succeed yoars

to remain in rerce unti rcpoai-
ed or Chln?.l by ayder of saild
eourt, (2) Is Article 12}, Fena}
Code of Texas, vold and wten-
foroeadble besause of its uncsre
tainty sné indefinitencas {in
fixing penalty for violetion

thereof,
Deay Sir:

By your lstter of dote ¥areh 15, 1940, you submit for
the orinion of this :gpartzent the follw!.ng questions . which we
quote from your letters

“In th: yeay 1932 our eomissionsrs court
possad an order levying an anmal o¢oupation tax u
on all occoupations peraitsed to be taxed by Art, 7047
of the eivil statutes, They provided in this order
that the game should remain in foree until repealed
or ehanged in some way and there has been no further
order levying an ocoupation tax since that tims, Our
rirst question is: Doss shis 0)d order ) a valid
ocoupstion tax for the current year or is it neces-
sary for an anmial oxdser to bde passed levying this ane
nual t.:: for sach Yyoar as the year's other taxes are
ascesmsd,

"Art, 121 of the ienal Cods says the penaslty for
fallure to pay the anmial esoupation stax both state
and county st a fine of not less than the amount of
the tax due and not more than doudle thet sum, Art,
8 of the Yemnal Code provides that all penalties for
offenses muszt be fixed by the writsen Jaw of thisz state.,
Ayt, Y048 of the Civi) Statutes provides that the coune
ty cosupation tex may be paid quarterly.

“Bearing in mind these provisions of the statutes,
{f a person dezins an oocupation subjeot to tax during
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the first three months of the ysar he would be
subjoeet to & rfull year's tax and would be en-
titled to & redustion for esch quarter after the
first quartey that he entered Susiness, In othe
or words, a man entering dusiness during the
1ast three months of the ysar would only pay one
fourth of the amount of tax that would have been
due hed he started in the first quarter of the
yunr,

“liow, in th: event of a erixminal prosceu~
tion for fallure to pay any of thase levies Art,
121 in order to arrive at the yropar nnlt{ %o
be assossed in the event of 8 convistlion, it bve-
eomas & question of fact as to how leng & =an
has been snzaged in the business during that
t;;tieulnr tax year, In faet, it muist te proved

witnosses and is aubjegd to esontradiction by
the defendant, OJur question is: Coes this situse
tion make the pennlty provision of Article 121
of the Jenel Code vold Destuss of its uncertainty
and indefiniteness in Cixing penaldy for violstion
of this statute,"

It appears from your letter thet the order of the

conmissioners' court unier gonsiderstion here was couched

ic general terms sad 414 not singls out or enumersts the
{nrticulnr oeoupations tared dut rathey levied & blankst tax

n the ¢onstitutional sacunt arainat gll cesupstions permite
ted to e taxed by Article TOLY, V¥V, A, C, &, 7o avold any ais-
iaterpretation of our answer to your first question, we point
out that, under the ssttled law of this State, the gcncralit{
of this tax lovy does not render same imsufficient or illegal,
izge va, State, 8 5, ¥, 7861 Witherspoon vs, State, 44 5, 5,

. .

The sole quertion for eonsideration here i whether
or not the order of the commissioners' eourt of Collin County
for ths y ar 1932, levying an oscupation tax under the above
limitetion=, operstes to validly levy such tax for all suce
cceding years or until such ti-s as snother commissioners’
eourt should repcsl @r change such tax levy by a new or adél-
tionsl order,

vis think 4t was the econtemplatio: of the Cimztitytion
and statutes in such casas made and provided, that oocupation
taxes exagted by countiss of the Etate, shou!d ve, By formal
order, lcvied spnusl)y rather than by a continuing order or
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levy sueh s iuvolved ip the instant esse, .rticle 8, .ece, 1,
Constitution of Texas, piovidea, in part, that “she oceypation
saz lovied by any ecounty, e¢ity or town on persons
or corperations pursuin; esy prefession e¢r wvislness, shall not
execed one=half of the tax levied by the stats mm
poried en suoh profession or business,”

Artiele YO4Y, ¥, A, C, ¢, provides that:

"There sball be levied ¢n and colleoted fronm
avery psrson, fiva, company or assoeintinn of per-
sons, pursuing any of the ocsupations named in the
follew numbered subdivisiens -f this Artiele, an

s] osteupation tax, which shall) be pails 3giﬁa%gz
advance except where horein otharwinss Erov .
om everv suck o¢cupation or separate esta lilhnsn{.
as follews:™

The pertinent partion of Artiecle Y048, ¥V, 4, C, 4,,
provides that “"eagh commlesiensrs? eourt, , eﬁ:ll have the
right to Jeyy one=half of the oo::gﬁtlca tax levied by the Biate
upor sll eesupations not herein ervise speeifically exsmyted}
grovinod, snyons wishing ¢o pursue any of the vocations mamed in

his ehapter, u which any county occoupstion tuxes may be levVe
1ed, may d0-30 by peying the sams quarter]y.”

althouzh we have been unadles to £ind any authorities
in this or other jurisdictions desisive of this ¢uastion, we earn,
in prinoiple, ses B0 valid reason why the established ruie de~
clering, ‘h; cans of ad velorem taxes generally, that there
ean te Bo tax without & levy should not ap ‘o tion taxe
e, Under Shase sathorities, such tax levy has besn 2eld to be
funfamentally neesssary o0 tﬁa aterur)] of a tay for any given
tax poriod, with fow ezceptionz, Taxes, doth direct the form
of 54 valorem taxes, or inifireet, in the form of exe tares,
are sspessed and coilcotel tccoralnc to taxppoyiagtierlods, and
ere not sonsldered a rupning or sontimuin: projyositiom, Ainy oth~
er aystem of tax gathering would result {n interminabklc confusion,

The oceupation taxes levied by Collin County are & spe~
c¢les of an exsise tax, and, secordins to the universal practices
abrve abserved, are souputed and peid on the besis of a tax-period
of ~nr year, Lhat thias was in ths oomtemplation ef the iarislarure
&nl the framers of the Constitution in i{m?iceted by thc ecnsistent
use of the teyms "anmusl”, "for any year*, and similar expressions,
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As to ad valoream taxes, the ¢commissioners® ecurt
has the duty to levy such taxes annuslly, It is contemplated
that the edurt cach year shall determine the amount of money
negessary for ths operation of the sounty for tha ourrent
riscel yesar, snd ‘etermine the tax rate acoordingly, Thi- {s
for the pro{cotiou'or the putlic, to insure that a re-exami-
nation of ths neoessity for eollacting taxes shall be had
periodically, that unneosssary burdens may not be imposed on
the psople, TFor the saze reason, in the abung: of the oxe
preasion of a olear coutrary i.nt‘ntion, the policy shaild be
applied to the levy of occupstion taxes, requirings the court

riodleally to re-examine the question of the nocessity for
evying cetupation taxes and the amount to bve levied,

As edditional suppert for our conelusion that the
levy of an 3 oceupation tax dy the commisaloners' court
of & county for ¢ounty purposes is required by the iourn!.ng
statutes, we advert to the fact that sush tax g, under
such ata&utu, discreticoary in the commissioners' eourt
rether than msndatory, Such court may elegt to levy an o0e
cupation tax upon all or any part of the ocourations tauxed
by the l-ginlature on rehalf of the State at that ¢t§ ¢, oOr
may determine that no ococupation tax should be lavied in the
particular county, Moreover, the oceupations subjoegt to de
taxed by a county may be either inoreased or diminished at
rach sucoessive session of the isgisloture, The diseretion
of the commissioners' court of a county in recard to thoe
mmber of oocypations to be taxed and the amount of such tax
ehould te oxorcised, annually, by formsl levy entered of
record in the minmites of the commissioners' court, - dbsent
such annusl levy, it shoulé be esomsidered that the commise
sionars' court eiomd, in ite dlscretion, not to levy a
tax for tht given year, _

For the forsgoinc reasons it is our or-inion that
the ordey of the gommissioners' court of Collin County was
not s valid occupation tax levx oxcogt for the year 1932,
and t4c attenpt of the cozmissioners' court to project into
futurity such occupetion tax, unless and until altered by
subsequent order, was inoparative and ineffective ani c¢rest-
o4 no valid occupation tex levy for successive years, It
would follow therefore, in answer to r seeond juestion,
that no prosseution, under Artiele 121, Ienal Code of Texas,
would lle for pursuinz th~ taxed oceupation or businoss
without payment of an occupation tax for the current yesar,
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This renlers unuceessary a discussion of the pessitle in-
validity of Avticle 181, lenal Code 3f Texss, on the ground
of uncertainty or m.t!.nuonou.

Yours very truly
ATTORNCY SENZRAL OF TEXAS
By /a/ Fat ¥, Nert, Iy,
FIlt 1 jmiwd ¥ad ¥, Neff, Jr,, Assistant
*IFROVED MAY 3, 1940
/e/ Grover iellars

10T ASSISTANT
ATTORNYY OTHERAL AFYHLOVED1 CFIRION COMMITTXE

Ry KB Chalrman



